
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/NP/263/00/SM   
 
 
In the complaint between: 
 
 
PATRICK THOMPSON             Complainant 
 
and  
 
TIBBET & BRITTEN RETIREMENT PLAN                            First Respondent 
 
TIBBET & BRITTEN SA (PTY) LTD                                            Second Respondent 
 
 
 
PRELIMINARY RULING IN TERMS OF SECTION 30J OF THE PENSION FUNDS 
ACT OF 1956 
 
 
 
1. This is a complaint, lodged on 31 March 2000, concerning the exercise of a 

discretion to enhance a withdrawal benefit.  The complaint relates to the 

interpretation and application of a fund’s rules and essentially alleges that the 

trustees have improperly exercised their powers and/or that the employer has not 

fulfilled its duties in terms of the rules of the fund.  

 

2.  The complainant is Patrick Thompson, who was employed by S A Warehousing 

Services (Pty) Ltd, a subsidiary of Unilever SA Ltd, from 1979 until SA 

Warehousing was purchased by the second respondent in 1992, whereafter he 

continued in the employment of the second respondent until his resignation in 

September 1999.  While employed by SA Warehousing he was a member of the 

Unilever SA Pension Fund, and subsequently he was a member of the first 

respondent. 
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3. The first respondent is the Tibbet & Britten SA Retirement Plan, a defined 

benefit pension fund duly registered under the Act.   A response on behalf of the 

fund has been received from the principal officer, Mr E Schenk.  The second 

respondent is the employer, Tibbet & Britten SA (Pty) Ltd, and Mr Schenk, in his 

capacity as commercial director of the employer, has indicated that the employer’s 

position is reflected in the fund’s response, as will be shown. 

 

4. No hearing was held in this matter and in making this preliminary ruling I have 

relied on the documentary evidence and submissions and on the investigation of 

the complaint by my deputy adjudicator, Sue Myrdal, under my supervision.  

  

5. As indicated, the complainant was transferred to the present fund in 1992 on the 

purchase of SA Warehousing by the present employer.  In terms of the purchase 

and sale agreement it was agreed that members’ entitlements in the former fund 

would be transferred and preserved in the present fund, which would be 

established on similar lines. 

 

6. At issue in this complaint is the withdrawal benefit payable to the complainant on 

his resignation, the complainant claiming that the present fund refuses to pay him 

what the former fund would have paid, specifically an enhanced withdrawal benefit 

consisting of his actuarial reserve value.  The complainant alleges that the present 

fund is thereby in breach of the agreement.   

 

7. I have not been furnished with the Unilever SA Pension Fund rules regarding 

withdrawal benefits applicable at the time of the purchase and sale agreement.  

However the complainant has submitted, in support of his argument that this fund 

would have paid an actuarial value for transfer to another retirement funding 

arrangement, a copy of a note on benefit improvements and changes effective at 1 

January 1988, given to all Unilever staff. This document contains a summary of the 
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enhanced benefit rule as well as “guidelines”, or circumstances in which the 

rule may be invoked.  It reads as follows: 

 
  TRANSFER OF ACTUARIAL PENSION RIGHTS 

 

  Present position 

The trustees in special circumstances and in their discretion subject to the approval of the 

company may pay to another pension fund on behalf of the member a sum which the 

actuary certifies to be the value of the member’s rights in USAPF.  (Such sum is the present 

value of the member’s prospective pension benefits already built up in USAPF) 

 

  Need for guidelines 

There have been relatively few such transfers in the past, and it is now proposed to establish 

guidelines so that members may know when this facility is available to them. 

 

  New guidelines 

A member who leaves USAPF after 10 years or more contributory service and in due course 

becomes a member of another recognised pension fund may request that the member’s 

actuarial pension rights in USAPF be transferred to that other fund. 

 

  Effect on members 

By clarifying the circumstances in which USAPF will make such a transfer, a member will be 

able to take this facility into account when assessing the options available on terminating 

service.  No tax would be payable on the transferred amount.  Members will be able to 

preserve the pensionable rights they have built up in USAPF and will almost certainly be 

credited with the same number of years’ service in their new fund as in USAPF. 

 

8. In terms of rule 7 of the present fund (the first respondent), a withdrawing member 

may select from certain options, being: a cash benefit consisting of a refund of own 

contributions plus interest together with an additional lump sum based on this 

amount  increased by 1% for each complete month of pensionable service in 

excess of six months up to a maximum of an additional 100%; a deferred pension; 

or the transfer to another pension fund or retirement annuity fund of the value of the 

cash lump sum or deferred pension.  
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9. Rule 7.6 entitled “Enhancement of Benefit” reads as follows: 

 
Notwithstanding anything to the contrary contained in rule 7 the trustees may with the 

consent of the employer pay on behalf of a withdrawing member to another pension fund or 

retirement annuity fund a sum determined by the actuary to be the value of the member’s 

rights in the fund. 

 

It is clear that this rule is identical in scope to that referred to by the complainant in 

the Unilever fund. 

 

10. What is not clear is what meaning may be attributed to the rather vague words in 

rule 7.6 “a sum determined by the actuary to be the value of the member’s rights in 

the fund”.  In this context the words must mean more (an enhanced amount) than 

the cash withdrawal benefit or the cash value of the deferred pension.  The 

complainant equally loosely takes them to mean “actuarial value” or “actuarial 

reserve value”, by his use of these phrases in his complaint, and the respondents 

have not disputed his use of this terminology.    

 

11. “Reserve value”, according to the definition in  rule 2, means      

 
the amount determined by the actuary as equal to the value of all future benefits that can 

become payable by the fund to or in respect of a member for pensionable service to the date 

of determination on a basis normally used by the actuary to value the fund for statutory 

purposes, or on a basis which the actuary considers suitable but which shall take into 

account possible future increases in pensionable salaries and pensions if that would 

normally be done, and reduced if necessary to allow for a proportionate share of any 

shortfall as determined by the actuary. 

  

12. However the phrase “reserve value” is not used in rule 7.6 .  The only other place in 

the rules where the term “reserve value” is mentioned is rule 9 dealing with the 
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termination of the fund.  Rule 9.1.2, dealing with the winding up of an associate 

or subsidiary employer participating in the fund, provides that 

 
“the trustees shall instruct the actuary to determine the interest in the fund of the members in 

the service of that employer ... on a date determined by the trustees ...and the amount of 

such member’s interest shall ...be transferred to a retirement annuity fund or another 

pension fund for his benefit...provided that for the purpose of this rule interest shall be the 

reserve value held in the fund in respect of a person.” 

 

with the same procedure applying mutatis mutandis in the case of an employer 

amalgamating with another company or withdrawing from the fund.   

 

13. One may infer from the fact that different terminology is used in rule 7.6 and rule 9 

that “value of a member’s rights in the fund” must mean something different from a 

member’s “interest in the fund”.  There is no guidance in the fund’s rules as to what 

the difference might be.  The reference to the value of the member’s rights, 

however, may be taken as a reference to the calculation of an actuarial value on 

the accrued rights or current unit method rather than the projected unit method 

envisaged by the definition of reserve value.  Using the current unit method the 

actuary has regard to pension benefits promised on retirement that are accrued 

through service up to the termination date (“already built up”), and calculates those 

benefits with reference to the current salary, i.e. that being paid at the date of 

termination.  If the projected unit method were used (that described in the definition 

of “reserve value”) the actuary would value the accrued benefits but would have 

regard to the member’s projected salary, allowing for increases, payable at normal 

retirement date.  In both cases the prospective pension benefit is adjusted back to 

date of termination, with the application of decrements (reducing the amount) based 

on certain assumptions, including assumptions regarding the withdrawal rate.   

 

14. In the absence of any clearer definition or any decisional referents which would 

make the amount referred to in rule 7.6 predictably and objectively determinable, 
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and in the light of the fact that the term “reserve value”, which is defined, is not 

used in rule 7.6, I am prepared to assume that the words “value of a member’s 

rights in the fund” do, indeed, mean the present value of a member’s accrued 

pension benefits, as calculated on the current unit method.    

 

15. The fund has disclosed that the actuarial reserve value, presumably calculated on 

the projected unit method, held in respect of the complainant as at his withdrawal 

date, 30 September 1999, was R1 209 180, whereas the cash withdrawal benefit 

calculated as at the same date was R472 202.  The fund has not indicated what the 

actuarial “value of the member’s rights in the fund” as calculated on the current unit 

method would be, but it obviously lies somewhere between these two amounts. The 

difference between the cash withdrawal benefit and the “value of the member’s 

rights in the fund” represents a withdrawal profit for the fund.  

  

16. The complainant, on his resignation from the second respondent, wrote to the fund 

on 26 August 1999 in the following terms: 

 
May I please request that the trustees consent to pay on my behalf to a fund to be advised in 

due course a sum determined by the actuary to be the value of my rights in the fund in terms 

of rule 7.6 of the Plan. 

 

It would help if I could receive confirmation that the trustees have consented to my request 

prior to my last day as employee of TBSA. 

  

17. He later also sent to the fund copies of the Unilever guidelines as well as 

“assurances” in the form of communications to employees at the time of the 

purchase of SA Warehousing that the new employer would develop its own pension 

scheme modelled on Unilever’s retirement scheme with similar benefits.  
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18. Mr E Schenk, the principal officer, wrote to advise the complainant on 20 

September 1999 that, after careful consideration and the seeking of “expert 

opinion”, his request had been turned down:  

 
Given that you have resigned from the company it is the unanimous view of the trustees that 

we are bound by the provisions of clause 7.1 of the rules of the fund, and that no 

circumstances pertain to invoke the provisions of clause 7.6 of such rules. 

 
We also as a trustee body feel that any other more generous withdrawal formula would be 

outside the scope of our responsibilities as trustees and could prejudice the viability of the 

fund as it would set a precedent which could then be applicable to all resigning employees. 

 

19. The complainant responded with outrage, pointing out again that with over twenty 

years service he considered himself entitled, in terms of the Unilever guidelines, to 

the enhanced benefit, and appealing to the fund to reconsider its refusal to grant 

“my rights in terms of the intentions and spirit of the transfer from Unilever to 

TBSA.” 

 

20. Mr Schenk replied on behalf of the fund some months later, stating that the trustees 

had considered the matter further and had taken advice from legal experts, the 

actuary and consultants to the fund.  The end result of these deliberations was 

however the same: that the fund declined to pay him an enhanced benefit since this 

would be “to set a precedent that is unaffordable and therefore not in the interests 

of the remaining members of the fund.”  The complainant then referred his 

complaint to this office. 

 

21. The fund in its formal response has pointed out that it was not a party to the 

purchase and sale agreement between Unilever SA and Tibbet & Britten and 

cannot be bound by its terms.  This is correct in law.  The fund furthermore argues, 

apparently on behalf of the employer, that this tribunal does not have jurisdiction 

over a complaint which relates to the alleged breach of an agreement between 
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employers by one of the employers, or an alleged violation of section 197 of the 

Labour Relations Act, dealing with the transfer of employees, and that the 

employee’s recourse in this regard is against the employer.  This is also correct in 

law.   

 

22. The complaint therefore falls to be determined with reference to the rules of the 

respondent fund, not with reference to the rules of the previous fund.  In any event, 

it is clear to me that the rules in the previous fund did not in fact entitle a member 

with more than ten years service to his actuarial reserve.  The rules allowed the 

same discretion to the trustees that is afforded in rule 7.6 of the present fund, that 

is, to consider, on request by a member, whether they should pay the actuarial 

reserve value.  Even if they considered that they should, they had to obtain the 

consent of the employer, which could withhold its consent if to do so would be 

reasonable.  The Unilever guidelines, which in any event did not have the force of 

rules, merely indicated that a member “may request” the transfer of his actuarial 

reserve value after ten years service; in other words, the trustees of the Unilever 

fund communicated to members that they considered long service of ten or more 

years to be a prerequisite for their even considering any such enhancement.   They 

were not obliged to grant it and there was no basis for the complainant to assume 

that they would automatically grant it, although the guidelines admittedly did create 

something of an expectation that a request for enhancement would be favourably 

considered if the member had over ten years service.  However as I have stated 

there is no legal basis for the complainant to rely on any such expectation in the 

present fund; at best his expectation after rendering 13 years service to Unilever 

(out of the total of 20 years) might be a factor to be considered when the trustees of 

the respondent fund exercise their discretion.  
 

23. In the respondent fund the trustees have a discretion in terms of rule 7.6 to grant an 

enhanced benefit, subject to the consent of the employer, and they have exercised 

this discretion in response to the request by the complainant that they do so, by 
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declining to grant the enhancement.  Essentially the complaint enjoins me to 

review the exercise of this discretion.   

 

24. The traditional approach of administrative law limits the scope of judicial review to 

scrutiny of the manner in which an administrative decision was reached – see for 

example the English case of Edge v Pensions Ombudsman [1999] 4 All ER 546. 

This approach requires that the reviewer assess whether the decision-maker 

empowered to make the decision exercised the power for the purpose for which it 

was given, and gave proper consideration to matters which were relevant and 

excluded from consideration matters which were irrelevant.   As Chadwick LJ stated 

in the Edge case 

 
“If pension fund trustees do that, they cannot be criticised if they reach a decision which 

appears to prefer the claim of one interest - whether that of employers, current employees or 

pensioners - over others.  The preference will be the result of a proper exercise of the 

discretionary power.@ 
 

 The reasoning behind this approach is that the body empowered to make the 

decision is in a better position than the judge to decide what weight to attach to one 

factor as against another. 

 

25. However since the adoption in South Africa of a fundamental constitution 

incorporating a Bill of Rights, as Van Deventer J has pointed out in Roman v 

Williams NO 1998 (1) SA 270 (C) at 281, judicial review may now extend to scrutiny 

of the substance and merits of a decision, and it is permissible when assessing the 

reasonableness of a decision to apply a test of proportionality between the 

objective of a decision and the means adopted to give effect to that objective.   

 

26. In this case, in assessing firstly whether the trustees in exercising their discretion  

took into account all relevant considerations and ignored irrelevant considerations, I 

note that the trustees clearly gave considerable time and effort to the task of 
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making the decision. They do not appear to have taken any irrelevant 

considerations into account.  They considered a number of relevant considerations, 

such as the circumstances of the complainant’s departure (i.e. that it was 

voluntary), the financial state of the fund, the interests of other members, the ability 

of the employer to pay increased costs, the stance of the employer (the wording of 

the rule obliged them to take this into account, since the employer’s consent would 

be required for payment of an enhanced benefit) and the issue of precedent.   

 

27. However the trustees do not appear to have taken account of factors relating to the 

specific circumstances of the member concerned: the length of service rendered by 

the complainant (over 20 years, 13 of them for Unilever), the fact that there were no 

apparent negative factors surrounding his employment and resignation, and the fact 

that he intended to preserve his retirement funding in line with the desirable social 

policy of not burdening the state with the responsibility of supporting citizens in their 

retirement.  All of these (and there may be others) are relevant considerations, and 

the failure to consider them means that the discretion has not been exercised 

properly.      

 

28. The decision in my view also does not pass the test of reasonableness or 

proportionality. This test requires that one evaluate the objective of the decision, 

which must be legitimate and relate to valid concerns, and then assess whether the 

means adopted to give effect to that objective are proportional to the objective, in 

order to assess whether the trustees acted reasonably and justifiably in declining to 

grant the enhanced benefit to the complainant. 

 

29. In its formal response the trustees have enlarged on the reasoning behind their 

decision: 

 
“The fund’s financial viability would be severely affected by a precedent of this sort.  The 

fund is a defined benefit fund which is only marginally solvent.  A precedent of this nature 

would result in the fund going into deficit.  Whilst it is true that in a defined benefit fund the 
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employer pays the balance of cost, Tibbet & Britten SA (Pty) Ltd is not in a financial 

position to do so.  Should it be required of them, the jobs of employees would be at stake.  

Further the fund has a duty to also consider the interests of the employer as a stakeholder in 

the fund.  It would not be in the interests of the employer or the other members/employees to 

financially burden the employer by setting a precedent of this nature.  While the complainant 

contends that it is highly improbable that members would regard a lesser benefit as being in 

their best interests, we submit that it is even more improbable that members would consider 

being retrenched as in their best interests. 

 

Further the fund has a high proportion of members with long years of service, who are likely 

to retire from the fund.  The fund has a duty towards those members to ensure that as 

pensioners they will be able to receive pension increases from the fund, particularly in 

today’s volatile market conditions. 

 

...the fund does grant greater benefits in certain circumstances e.g. retrenchments.  The 

fund has, however, never granted actuarial reserve on voluntary resignation.  It should be 

noted that the complainant was the principal officer of the fund and was well aware that 

greater benefits have never been granted on voluntary resignation.” 

 

30. At the request of the deputy adjudicator the fund has furnished a copy of the 

valuation report as at 1 November 1998, being the latest report prior to the exit of 

the complainant.  This discloses a deficit at that date of R296 000, with the funding 

level, that is the ratio of assets to accrued liabilities, being 99.4%.  The financial 

position of the fund had deteriorated since the previous valuation, due largely to a 

declining rate of investment return achieved over the period (which covered the 

time of the 1998 crash in the stock market), as the following table indicates   

 
  Internal rate of return 

  Period                                        % 

  1/11/95 – 1/1196    14.7% 

  1/1196 – 1/11/97    10.0% 

  1/1197 – 1/1198     (4.8%) 
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 Annual compound growth in salaries for the average member since the last 

valuation was approximately 12,5% per annum, whereas the average annual rate of 

investment return achieved in the corresponding period was only 6,3%, resulting in 

a strain to the fund.  The fund’s valuator accordingly recommended that the 

employer should increase contributions to a rate of 12.9% of pensionable salaries 

(up from 9% in the preceding period), in order to meet the cost of benefits accruing 

to members after the valuation date.  An examination of the summary of  

membership data in the report reveals that, out of a total of 331 active members, 56 

(17%) are over the age of 50, with average service of approximately 19 years. 

 

31. The fund’s factual assertions regarding the financial state of the fund are therefore 

largely borne out by the valuation report, but the implications and the reasoning 

which they draw from these facts are in my view misdirected.  

 

32. The trustees have  indicated that their overriding objective in making their decision 

not to pay the enhanced benefit is to avoid setting a precedent with regard to 

voluntary resignations.  The related  objectives, being to safeguard the financial 

viability of the fund which was only marginally solvent at the time, and to avoid 

calling on the employer which was not in a financial position to pay increased costs 

without jeopardising jobs, are all repeatedly stated to be within the context of the 

need to avoid setting a precedent, the implication being that once such a precedent 

was in place the fund would have to contemplate the financial effects of having no 

or fewer withdrawal profits in the future, since it would be expected to pay  

enhanced benefits  on resignations in the future.    

 

33. The objective of avoiding setting a precedent is in my view too rigid an objective to 

be legitimate when one is concerned with a discretion, especially as the rule itself 

provides for no distinction between members who were retrenched and members 

who have resigned or indeed had their employment terminated for any other 

reason.  It amounts to a rigid policy against granting an enhancement other than in 
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cases of retrenchment, which means that the benefit of individualised 

discretionary decision-making has been lost. 

 

34. The whole point of having a discretion which is exercised each time with regard to 

an individual case is that any payment does not constitute a precedent, but is 

justified in each case with reference to specific factors related to the member which 

may not apply to other members, as well as to such legitimate concerns as having 

regard to the financial state of the fund at the time and the employer’s position, 

factors which are obviously variable.  As I stated in Wilson v Orion Fixed Benefit 

Pension Fund and Others [1999] 9 BPLR 89 (PFA)  

 
“The desire to avoid setting a precedent indicates an overriding consideration; to hold that 

one should, as a general rule, exercise the discretion to grant additional benefits by deciding 

to pay nothing if the member resigns from the fund, because to do otherwise would set a 

precedent for future early withdrawers, regardless of any merit in the case of the individual 

member under consideration, present or future, is to fetter the discretion.” 
 

35. The further implication of the trustees’ concern with precedent is that they have not 

applied their minds to the question of whether the fund might consider paying the 

enhanced benefit to the complainant if considerations of precedent are removed, 

that is, if they do not have to see the payment in the context of it being the first of 

future such payments in every case of resignation.  This could well put a different 

light on the financial considerations.  It appears to me that the fund at the relevant 

time held the “value of the member’s rights in the fund”, and this amount already 

has a decrement in respect of the withdrawal assumption built into it.  The fund 

therefore had the money to pay the complainant the discretionary benefit, although 

to do so would be to forego the withdrawal profit that could be offset against the 

deficit.  However the import of this would be different if payment to the complainant 

was not seen as setting a rigid precedent that would affect funding projections and 

employer contribution rates for the future.  In failing to assess the complainant’s 
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case without considerations of precedent the trustees have therefore 

misdirected themselves.          

 

36. Since the trustees have fettered their discretion by their demonstrated desire to 

maintain a rigid policy against awarding an enhanced benefit in the case of a 

member’s resignation, as expressed in their overriding concern that a precedent 

should not be created in these circumstances, and since they have not taken into 

account all relevant considerations, they have not exercised the discretion properly.  

 

37. As a general principle of administrative law where there has been a failure of 

discretion the remedy is to refer the matter back to the decision-maker for a fresh 

decision.  Our courts have however recognised several situations, such as where 

referring the matter back would cause undue delay to the prejudice of the 

complainant, in which a review body is justified in substituting its own decision.   In 

this case, should the trustees arrive at the same decision as before and should the 

complainant be aggrieved thereby, he will then have to relodge the complaint and 

the whole procedure in my office will have to be repeated.  This would be at odds 

with section 30D of the Pension Funds Act, which states that “the main object of the 

Adjudicator shall be to dispose of complaints lodged ... in a procedurally fair, 

economical and expeditious manner” (my emphasis).  On the other hand I do not 

have the benefit of all the information necessary at my disposal to take a decision in 

the light of the different parameters I have set out in this determination, and there 

may be facts or arguments which are persuasive of which I am not aware.  The rule 

also requires the consent of the employer, which may not however be unreasonably 

withheld.  I propose therefore to short-circuit the proceedings by means of this 

preliminary ruling, essentially calling upon the first and second respondents to show 

cause why I should not substitute my decision and why, having regard to the factors 

of which the trustees failed to take account and to the inappropriateness of a rigid 

policy against granting an enhanced benefit to a member who resigns, the 

complainant should not be paid an enhanced benefit.   
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38. Accordingly I hereby issue a rule nisi in terms of which the parties are called upon 

to show cause, if any, within 30 days of this preliminary determination, why the 

following order should not be made final: 

 

The first respondent is directed to take the necessary steps, within six weeks 

of the date of the final order and in consultation with the complainant, to 

transfer to another pension fund or retirement annuity fund of the 

complainant’s nomination, the value of the member’s rights in the fund as at 

30 September 1999, together with interest from 30 September 1999 to date 

of payment at the rate prescribed by section 2 of the Prescribed Rate of 

Interest Act.  

 

 

DATED at CAPE TOWN on 2 AUGUST 2001. 

 

 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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